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PREFATORY NOTE XVil 


greatly by his thoughtful suggestions upon Federal 
questions. 

My friend and collaborator, Mr. Franklyn S. Morse, 
has contributed much toward the making of this book. 
It has been bettered by his careful and painstaking 
literary criticism and by his skilful presentation of 
American history from the angle of judicial decision. 


CHARLES W. BACON.. 
New York, May, 1916. 
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The Making of the Constitution 


4 AMERICAN PLAN OF GOVERNMENT 


cannot properly be represented in the British paritament,. 
they are entitled to a free and exclusive power otf Icgis-— 
lation in their several provincial legislatures, where their 
right of representation can alone be preserved, in all cases: 
of taxation and internal polity, subject onlv to the negative 
of their sovereign, in such manner as has been heretofore 
used and accustomed.—Resolusion IV. of Bul. of Rights: of 
the First Continental Congress. 


The Unsted Colontes of New Exgland. The colonists 
of New England soon discovered the need of united ac- 
tion both against the Indians, and more importantly, 
against the Dutchmen at New Amsterdam and Fort 
Orange (New York and Albany), who claimed all the ter- 
ritory west of the Connecticut River and north of the 
Delaware. A league of mutual protection. <herefore, 
was made in 1643 by the colonies of New Plymouth, 
Massachusetts Bay, Connecticut, and New Haven, 
under the name of ‘‘The United Colomes of New Eng- 
land."" This confederation had mary of the functions 
of a nation. It had a general council of two commis- 
sioners from each colorry, which met once every vear 
“‘to hear, examine, weigh, and determine all atfairs of 
war, or peace, leagues, aydes, charges, and oumbers of 
men for war, division of spoyles, or whatsoever is gotten 
by conquest, receiving of more confederates, or Planta- 
tions into Combination with any of these Confederates, 
and all things of like nature, which are the proper con- 
comitants, or consequences of such a Contederation, 
for amity, offence, and defense, not intermeddling with 
the Government of any of the Jurisdictions, which, by 
the third Article, is preserved intirely to themselves.” 
The New England Confederation exercised these na- 
tional functions and was a sovereign nation in every- 
thing except the name for nearly twenty years. After 
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rh WIbS é taverd the Stamp Tax Law, which imposexcl 
WEN AW an yiba, narchment, or pacer used for hoense=s 
Gaieyee agecual susinesses, wis, deeds of real estats?—.» 
Mean, san sits at law, and other legal document=s— 
Marcus xid and believed that the preamble ost 
rovad “tory s.atement in the act to the effect thar s& 
Jin réshirv wo raise the money in order to protec ® 
y= Olontcs, Was a mere subterfuge. They saw oem 
his tax only an attempt by the parliament of Great 
(uur to usurp a taxing power which belongec# 
Wiciv io the assemblies of the dfferent colomes— 
Vic. ssachuseits, Rhode Island, Connecticrt, New York, 
New fersey, Pennsylvania, Delaware, Maryland, and 
s.-utii Carolina sent delegations to the Stamp Act 
Clangress, which met at New York m October, £765, 
‘oO protest ‘that the people of these colons are act, and, 
from. their local circumstances, cannot be, represented 
in tne House of Commons in Great Britam,” and “that 
ihe only representatives of the peuple of these colomes 
ure persons chosen therem by themselves, and that no 
taxes ever have been, or can be, constitutionally mm- 
posed on them, but by their respective legislatures.” 
Thus the idea of a possible American nation, which 
may have been in the minds of the members of the 
Albany Conference, grew rapidly im the ten following 
years into the conception of an American pohktical bady 
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The Furst Contenental Tomgress. Im “nme :7. i773, 
it. Massachusetts House uf Representatives resaived 
‘hut a meeting of these Coammuttees 11 ‘lorrespandence 
wis highly expedient and necessary “co -omsut spon 
the present atate of the niome:, ... and to jeuberate 
wid determine upon wise and oroper measures... 
tur the recovery and sstabismment of ther cust rignts 
and liberties, «avil and -celigious, and “he vestora- 
lion of union and harmony detween Great 3ntain 
and the colonic.” The Committees winch met 2t 
Philadelphis in septernber, 1774, in pursuance of this 
call, constituted the Pirst Continents Congress. Dele- 
gate, were prevent from ail the colonies except 
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fa AMERICAN PLAN OF GOVERNMEN® 


() Jinunce of 1787. The one supreme iemevemenr 
‘Y ‘he Confederation was the adoption m wr -3, 
17:7, by the Confederate Congress uf °.in ordinance. 
ten’ the government of the <erritory sorthnwess oc -be 
fcver Ohio.” This instrument 70f zovermmes#ir -reog-- 
w4cal the supreme power of the Imreci jiates: sver- 
ty Own landed property. It gave <he -eerriorrai ‘ecss- 
lature power to enact laws which shonid ‘wr olate 1 
dumber of well-defined political armecpies “har on ie= 
iorth im an enumeration of she mgints of -he -nainiagrs-: 
‘dM the territory. It is the ‘rst -merrmom. ‘1atiomai 
Jocument which deciarecd -umreservedity -har xesiher- 
aduvery nor involuntary servitude sbouid sass, here 
wise than in the punishment .f .=mme.: 

Che Constitution of the United ciates. im “gamare. 21, 
i787, the Congress of ‘he (Comtederation uiopted. “tre 
folowing resolution which ‘1ad “teen -:ntrounced Iv 
Rutus King, a delegate ‘rom Massactmsetts, wie ater 
ward was one of ‘he ‘irst -wo Jmited states. Jenators. 
trom New York: 


RESOLVED: That ‘t -s 2xpedient -hat m “he second 
Monday in May ext. . -onvertion of ieievates, vou <buil 
have heen ipnewnterd uy the ieverai tates, x eid 
Philadeiohia. ‘or ‘he cota und =xpress Durpose of Tevisins 
the Articles of ‘lontederation, ind vepurtimg “oO “onyress 
anc! the severai ecisialures suc aiterauuons 2nd  Irovisiuns 
therein, 28 shail, vhen wreed ‘a 2 lonyresa and -‘on- 
firmer yy che tates, render the Sederai “comsuturion 
aiequate io he “xigencces ul zovermnmenct und che preserva- 
tiun uf the “onion. ° 


The different state ‘emsiatures appointed ivieyaces, 
ming ‘hem izuthorty "oO “ake Dart io “oe Conventzun, 


Ordinance 10740, Article v1 *4 ;Oumuus ui Conygpeas, 736, 
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Min Me te ‘eal: with the Comstituriom xi :ts: 
an “ ' c+ "ical, rather than :n romoograi. 
eh 2 Vsutution has been changeet ‘foor -ime 
ae Wynd oe toes dave arisen, but “he orden om. -winectr 
Weide, weet Gilat arisen has beem dureivy wooisercai. 
Allad: avuyr ats itere 1s to insert these amemncimzems: nm ~ hee 
vines. woer Liley logically belong so -bhat: ‘he -razies- 
twh Nyedse BIsu.y gain a comprehersirve yeew oo: - hee 
t Voie: atta as it is. 

'gr aenty “he Constitution as it tas ‘Jeeetimttensnecet! 
jee senismed by the courts and Iv commmentiocs of 
3t‘ ivke? reputation. The court ieccsworm -réterred 
~ onav Se found in any weil-eamonxi ‘mw ‘ilira-~. 
™. ines of such decisions mossly -ccohan -hremecives. 
i. suayy Se well, however, -o a0te “hat: mek. tilts os 
suarsan os. Smath, applied <o i. ‘awemt: tre ‘ieom eB 
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courts in a proceeding in the name of the State or of the 
United States upon a statement signed by him. Such 
a proceeding, for example, might be entitled The Peo- 
ple of the State of New York, Ex rel. (on the relation of) 
Johnson, against John Smith, Police Commissioner, etc. 
In a Federal case, the title would be Unsted States of 
America, Ex rel. Johnson. Cases against certain things, 
such as ships, or articles of merchandise forfeited be- 
cause of attempts to defraud the revenue, are known 
as actions in rem, which means “‘against a thing.”” The 
owners of vessels coming to our harbors are unknown 
to those who may supply them with provisions and 
other articles. Hence the law holds the ships responsi- 
ble. The owners of goods which have been smuggled 
through the custom-house are seldom known. Therefore 
the action of forfeiture is brought against the goods 
which are to be forfeited. 


PART I 
Nature of the Preamble 
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the United States, unless, apart from che >cesmiie ‘f te 
found in some express delegation of power (Ir -1. sme Jwwee" 
to be properly implied therefrom. 


We, the People of the United States. im Ciriter tp 
form a more perfect Umion, estabfisit Jhsttme:, imum 
domestic Tranquility, provide for the commu dixtizins,, 
promote the general Welfare, and secure the Biressngs 
of Liberty to ourseives and cur Pustenix, dip antiam 
and establish this Conststu#en for tine Uiniest Steres 
of America. 


'e, the People of theUnsted States. te sine. ‘‘ We, 
the People of the United States,” 42s made ate UC mitesé 
States a nation instead of a mere league cf Sendsing: 
between a number of mdependenr Stars: “W:th de 
strictest propriety, . . . classical amd seliticel’” snc 
Justice James Wilson of. the national Supreme Court 
in his opinion in the great case af C/éshulim: a. Gaarzuz, * 

“‘our national scene opens with the most mmymiicent 
object which the nation could present. ‘The Poodle 
of the Unsted States’ are the first sersonages inti 
duced. Who were those people? Thev were the 
citizens of thirteen States, each of winch had 4 
separate Constitution and government, and all of 
which were connected together by Articles cf Con- 
federation.”’ 

According to the first census, the free population of 
the States of the Umited States in [790, just after the 
Constitution went into effect, was about 3,250,000. 
Of these, 2,345,344 were of English ongin. There were 
188,589 Scotch people and 44,273 Insh. The Dutch, 
most of whom lived in New York, numbered 56,623. 


* 2_Dallas’ Rep., 419. 
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act therein done to effect an insurance on property then in 
the State, in a marine insurance company which had not 
complied with its laws, and such an act was, therefore, 
prohibited by the statute. As so construed we think the 
statute is a violation of the Fourteenth Amendment of the 
Federal Constitution, in that it deprives the defendants 
of their liberty without due process of law. The statute 
which forbids such an act does not become due process of 
law, because it is inconsistent with the provisions of the 
Constitution of the Union. The hberty mentioned in 
that amendment means not only the nght of the citizen 
to be free from the mere physical restraint of his person, 
as by incarceration, but the term is deemed to embrace the 
right of the citizen to be free in the enjoyment of all his 
faculties; to be free to use them in all lawful ways; to live 
and work where he will; to earn his livelihood by any law- 
ful calling; to pursue any livelihood or avocation, and for 
that purpose to enter into all contracts which may be pro- 
per, necessary, and essential to his carrying out toa suc- 
cessful conclusion the purposes above mentioned. 


PART Ii 


Organization of the Federal Congress 
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Luin natucstized in the United States and then had -e- 
tirnocd i: t&eir old homes, were required to serve in che 
rein. amy. They asked the United States Mimster 
‘.: 7E2 cz=re on the ground that, as citizens af che Uni- 
he! States, they could not legally be compelled to per- 
fort. military service for another country. Incidentally, 
some of the people who complained were the sams af 
Naturalized Americans who had resided im France with 
their families for nearty forty years. This time Secre- 
tary Fish went more deeply into the question as follows’: 


If, on the one hand, the government assumes the duty 
of protecting his rights and privileges, on the other hand, 
the citizen is supposed to be ever ready to place his fortune 
and even his life at its service, should the public necessities 
demand such a sacrifice. If, instead of doing this, he per- 
manently withdraws his person from the national jurisdic- 
tinn; if he places his property where it cannot be made to 
contribute to the national necessities; ff his cinidren are 
born or reared upon a foreign soil, with no purpose of 
returning to submit to the jurisdiction of the United 
States, then, in accordance with the primciples laid down 
by Chief Justice Marshall, and recognized in the Fourteenth 
Amendment, and in the Act of 1868, he has so far erpatriated 
himself as to relieve this government from the obligation 
of interference for his protection. . . . Each case as it 
arises must be decided on its own memts. In each, the 
main fact to be determined will be this,—has there been 
such a practical expatriation as removes the individual from 
the junsdiction of the United States? If there has not 
been the applicant will be entitled to protection. 


The United States always has recognized the right 
of expatriation as ‘’a natural and inherent right of all, 
indispensable to the enjoyment of the rights of Efe, ib- 
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cInuce seas the recrtt of 2 onmnromise in the Federak 
Canvention. he -laveholders insisted that the- negroes 
ween inhahitants ocha anoht to he eounted in the. census 
enimearations swhish ware tq he made, The Northern 
mon vould act concent ta 4 olan which would have 
yen fer Sandrod clave owners as large a number ot 
Conspacemen oc many thousand farmers and merchants 
in the fren ‘statee  “hew were able to agree upon a 
caroenenica chinfly herancse the Southern delegates felt 
safe: in neeeoting a olan limiting the amount of taxes 
which eanid fhe acseeceerd «inon their real estate, in the 
same pranortion ac it diminished the representation of 
their States in the Hose of Representatives. Justice 
Paterson said in his oointon in the case of Hylton vs. 
United States? : 


This prevectan orae made in favor of the seuthern States. 
They poeseceed 9 large aumber of slaves: they had extensive 
tracts of territory, thinly settled, and not very productive. 
A rinjority of the States had int. few slaves, and several 
Of thera a limited teeritory, well settled, and in a high state 
of cuteritian The cauthern States, if no provision had 
Pucesr paper dereed ing tha Canstitition, wend have heen 
wholly at the moreyof the other States. Congress in such 
Gace intsht tase Tyas at diseretion or arhitrarily, and Jand 
focerg part of the Union after the same rate or measure; 
saonitch oo headin the first instance, ane] sn much an acre 
in fth. other ‘To puard them against imposition in these 
purifier cyad the regen of introducing the clause in the 
Ceectlietton which direrts that representatives and direct 
tac half he anportianerl among the States according to 


th, rk es OES ryetrrefieee 


Touttrenth Amendment. Sec. 2. Representatives 
chall he apportioned among the séveral States, accord- 
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Tne Senate... shall 5e combosed of wo Senaters 
from each State, elected 9 the beoble thereof, jar six vears. 
(Seventeenth Amendment). The makers of the Can- 
stitution seem to have thought that the Senators were 
to be diplomatic officers of the States, who ought rot ti 
he resnonsible to many masters because thev were ta 2 
entrusted ath dinlomatic secrets of zreat importance. 
Tney were quite sure that the cennle were nor ithe 
trusted. They felt that the lives and sronerty cf those 
who had something to lose would be a deal safer i 
the many did not have too much to sav in the cuhlic 
business. Twentieth-century Americans nave ‘varned 
to trast to the wisdom and orudence of *he neenle. 

The longer term of office gave the Senate an n.dvan- 
tage over the other branch of Congress. ror examele, 
an March 3, 1993, Congressman “Cannon. ifterward 
Speaker of the House, reported as one of i Committee 
af Conference that an approoriation 6111 -vesthi have to 
he so amended as to pay to one of the States a sum of 
money to which, in the opimon of the Aense * Rocre- 
sentatives, it nad no honest claim. The ceasmy was 
that the Congress was tno came to an med at aadmazht 
of that day and one of the Senators dad said that, :i 
the anpropriation amendment was not sereed to. he 
wenild keep on talking until she Conesess and ‘he 
appropriation bill died together. “ne senator could 
talk as long as he chose, berause “here is a0 time limit 
set iipon senatorial speakers; and by calkine, he could 
prevent the passage of a law which nad +o be enacted in 
order ‘oonahle the nation to keep faith with its creri- 
tars. The Senator might not have heen so aggressive 
if he hor had to look forward to popnilar election as each 
member of the House always must do. Mr. Cannon's 
protest on this occasion it worth remembering. He 
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Ait. |, See. 4. (Continued.) The Cosgress simii 
areciitble at least ones in every Years, and such Mees 
ing stall he on the first Monday in December, untess 
they shall by law appoiat a different Day. 


‘The: politicians of the constitutional era were mostly 
furinero, who had plenty of time to spare in winter, 
hut wera busy from planting time to harvest. [t suited 
thet exactly to leave home in Octoher, serve in Con- 
vreaw until the following March, and then go back to 
thete felts and meaciows. That is the way Congressmen 
atid Senators usually spent their time. When there 
wat a wart on hand of some great emergency had to 
bes provicted for, an extra session was called; but this 
did not happen very often. 


Art. [., See. 9. Kach House shall be the Judge of the 
Klectlone, Returne and Qualifications of its own Mem- 
bers, and a Majority of each shall constitute a Quorum 
to lo Muainexe: but a smaller Number omy adjourn 
from day to (ley, and may be asthorized to compe! the 
Attendance of absent Members, in such Manner, and 
under such Penalties as each House may provide. 


(hos people have put down in black and white many 
t bret en Whoeh he olcdler nations maintain 3V custom. 
Vhey weqien, oof ample, is a very exact statement 
of be otporate ornileges which each House or -he 
Miweh iaebaneat omovs by the unwritten Comsnmrunonr 
atte Epeateh Rorygcbom. 

| Wijority of «wt llowse| shail constitute a Quorum ‘9 
Bee eee whee \ * nuerusn, © 48 -he word ‘s commoniy 
reer eens he voinher of Nembers of 2 Jody ‘IF cOor- 
de tot apelent (O ‘ranseact Ousimess OY 1 law oF 
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PART IV 


Legislative Government in the United 
States 
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legislative power of the Union must first make an act a 
crime, affix a punishment to it, and declare the court which 
shall have jurisdiction of the offence. 


Art. I., Sec. 8, Subd. 1. (Continued.) To lay and 
collect Taxes, Duties, Imposts and Excises, to pay 
the Debts and provide for the common Defence and 
general Welfare of the United States; but all Duties, 
Imposts and Excises shail be uniform throughout the 
United States. 

Art. I., Sec. 8, Subd. 2. To borrow Money on the 
credit of the United States. 


The impotent League of Friendship created by the 
Articles of Confederation had had no power to compel 
the payment of taxes. The old Congress had never 
been able, even in the most strenuous crises of the War 
for Independence, to induce the States to supply their 
quotas of men and munitions of war. The delegates 
who met to suggest improvements in the Articles of 
Confederation knew that the thing most needed was 
this power of taxation. 

The Congress shall have Power To lay and collect Taxes. 
The Supreme Court, in the case of State Freight Tax,* 
explained what taxes are. In 1864 Pennsylvania passed 
a law which required all transportation companies do- 
ing business within the State to pay a tax upon every 
ton of freight taken up in the State and carried out of it, 
or taken up outside of the State and brought within it. 
The Reading Railroad Company, which had been 
granted an exclusive right to charge tolls upon freight 
carried by it, refused to pay this tax on coal carried from 
Pennsylvania to points outside the State on the ground 
that this was commerce among the States of the United 


15 Wallace's Rep., 232. 
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duties anon the privilege of doing business. if they were:- 
axes, ‘hey were unlawful as direct taxes. nat 2opor--. 
“ioned: :f they were excise duties chev ‘vere: jawru. 
iusties wayne, :n deciding that these were’’ !ones*" 
sa: 

Notices ave defined . . . to he thines due-anct rcenvershie:. 
‘.7 flaw. The term, in its widest sienitication. .s:harztiy ies 
sorrotahensivs than ‘‘taxes."' . . . [f 4 tax ugomrarrages 
cept for his own use by the owner fas had long berore beerr- 
te-idéd by the Supreme Court in the care of .fvitow- vs 
!. nted States*|, is nota direct tax, w= ran sea no zround coor: 
which a tax uoon the business of an insurance cammarny cam: 

© 1ekl to belong to that class of revenue charves.. 


The Congress shall have Power To lav and.collect . . . 
Imposts. This word ‘‘imposts” ‘'s usert in conmeerom 
with the inexact word “‘duties' :o dennte a. chargespe- 
cially imposed tpon goods and merchandise. exported: 
or imported. In the case of Woodeutf os. Paurham,-: de- 
cided py the Supreme Court. of she United. srates in 
(X68, it was shown that. the City of Mobile. \labama, 
was collecting seme of money from auctioneers 3y 
compelling them tn pay + percentage of “he vaiue of 
merchandise which they imported from other States 
and sold at anction. A Mr. Woodrutf, an auctioneer, 
comtended that a tay on the sale of goods imported 
from other States was an impost on goods imported 
from theee States, and as such forbidden by the Con- 
ntitytien When thie case came before the Federal 
Supreme Court, fiustica Miller wrote a decision in 
which he enie that a State may tax any property which is 
within rte bredara, no matter where it came from. He 
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Tne Coneress shall have Power To . . . promote tha Pro- 
gress of Science und useful Arts, by secuseng. jor ltasciad.. 
Times to. . . Inventors the excisseue-Hightiethecr’ .... 
Discoveries. We know what a patems: is; beeamse: thax 
term has been defined mazry times by.thecourts: Hoo: 
example, Chief Justice Marshall im thecaseof ‘Grant rs:. 
Raymond,' defined a patent as *’ the rewsatl stipniatsed 
for the advantages derived by the: gubtic fromm the: 
exertion of the individual amd is imteeubécl: as: stim: 
to chose exertions.... The public yetds ootbimg 
which it has not agreed to. yield: it: recerves ail’ winch. 
it has contracted to. recerve. Te: fil! bemedit: of: the: 
discovery, after its enjoyment: by the diseoverer: for- 
fourteen years, is preserved, and tor his.exctistve emay- 
ment of it during that time the public fhutt is: plectpect.’” 
In the case of Natéenal Hoilew Brake Beam: Ca.. os:. 
Interchangeable Brake Beam. Ca:* in. which Vir. George: 
Westinghouse had to defend his title toa: valuable part 
of the railway air brake which goes by His name, Judge 
Sanborn said: 


A oatent is a contract by which the zovernment secures 
to the patentee the exclusive right to vend and use his in- 
vention for a few years, in consideration of the fact thar he 
has oerfected and described it and has grantecf its use to the 
public forever after. 


Tracle-marks cannot be copyrighted. In the Trade- 
Mark Cases, the Supreme Court withheld its counte- 
nance froma law which made ft a crime to use imitated 
or counterfeited trade-marks. In these cases, three men 
were before the Court charged with having in therr 
possession counterfeited trade-marks. One, a man 


'f Peters’ Rep., 242. 7106 Federal Rep., 69g, JOR. 
!100 U.S. Rep., 82, 94. 
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cl iat seataring men 2ac ==proved enongh to 
"rusied on distant oceans umess there was at home 
“wilh teeth of steei to mduce them to resist tempta- 
oc. A itthe later, when tre Soamsh provinces af 
> eo Juneneca had declared for mdependemce on the 
. TLLanm tian, many stuniy rogues, same of them 
MUN hie of the Wetted Stas ‘22S, WeNI privateering an the 
Ay Feo Hacer letters & marque granted by the new 
infrrisedeencan - TeprsSiics. Ther activites, winch chd 
A= -3 (4% S00T% Of paTacy, 300m gave our courts oppar- 
Pifrcise ‘a deiige che words and phrases of this division 
(yas Constizuton. 
acu Milasmous Vulain, for exarcpie, gave the Supreme 
Meaieta te “2 cae case ci Unsted States os. Semtth,? a chance 
sy. Si je, cot only that be ough: vo suffer as a prreie, 
Mint @sQ that piracy 2S Doto&mg more nor less than 
Avuiety om che high seas. The pervateer Crnolip had 
@ccco given letters of marque Ov the powernmmem of 
Boencs Aires to Sghs against Spam. Ie March 18a. 
pilin, tg@ Cefendact in thts case. ant mines oc he 
crew Dad mutinied at Mlargarcsm, ami semt er emmst 
Vesse. Coated the Irresssteble, SSemmmr a in power 
mint cs Artigas which aiso was 22 wir wiht Scan. 
Tne & gues at coce had sui 2 sa, woert Sev ut 
Caniured and miced a Scamisn wessen Tie mies of 
wie United States Circuis Cowrt mf °Oirmma, fem 
Grutiic whether scbbdery om wae Ign seas was qimacy 
within the meaning cof tmis Gause at ste Camsciicen, 
ba? submitted the case to te Supreme Cour. 2 
ceciding the case, Justice Nory said: 


Whetaer we advert to writers 20 be y7mmun ‘aw. r Ze 
Mantime iaw, or we ‘aw i nations, We Saal cmd ~fat ey 


* s Wheston's Rep., 162. 
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‘fhe tavi at aatay, ; 206. WelsReMtaL Songress issnes 
to use.’ “dun ds (ince Us In CEE? “mara Lat enemy ans 
ite owas. Joorcnu-te. aimady safieren l4amy an hones: 
Peagea Le liknt age Mag oh ob Iw owe money durmp 
BSR seh Coqut Wien Ver aed wast sorce when It was over. 
JRE hy i ed stemmed <i; their share for the 
bate Leics ‘hides: Tite caccore: of muskets, gum 


ni the f~ , ; 
t _ r- nee SVIary TupDues “er came im the mck 
TL / 1 yi 7 er tt se _ ot ; 

PS rare jae, iiooe a on : cuure solchers than he 


“gahitr. weaera, teed acres. Privacveetiag pow being ont af 
nae rmeante cafe yee Ot aga re f hoolene 
Uiidat Satyr oe aged ace: Power To .. . make Rules 
appeapmhote lLuplercs 6 Land cad Water. This clause 
(Qaret "GC. Atgess a ngs to peescribe what disposrthon 
‘saat de :kAaile Of property captured m time af war; 

_c. President, 23 commander-in-chnef of the Army 

yd umy masses ovk its directions. The case of The 
‘Tlee san. Geioons® turned tpom Presidemt Madhson’s 
ANSIFUCE: I: Jt Angust 23, 1512. that privateers should 
MOL Ubtermmurt any vecsess Levcreging to citizens of the 
My DNEL MéweS, oering irom Briash ports to the United 
aL 726 taden with Sriisk merchaniise. m consequence 
ci the 2¢7#ai ct *a@e Britise Orders m Cocnaml 
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<.7 When claimed her asa prize. The Paderat Dismac: 
C yurt sustained the pres: of <pe owners thas the sp 
anc cargo were protected from seazure Dw whe cero 
the President's proclamation. The appeal x ss case 
to the Supreme Cotrt resuited :2 a Geciaramor wast rs 
ior Congress to lay down, acc ‘or the Presier? +o 
enforce, rules concerning “captures on lami amc waser.~ 
Justice Story saad: 

* 8 Cranch’s Rep., 421. 
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had disobeyed the call of the President, and to enforce the 
laws of Congress against such delinquent; and that this 
authority will remain to be so exercised until it shall please 
Congress to rest it exclusively elsewhere, or until the State 
of Pennsylvania shall withdraw from their court-martial the 
authority to take such jurisdiction. 
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dex' Sor urvtection fram disorder or viclence upon whe 
vou cal of tne authestties A any State. 
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their acquisition, such consent should carry with it political 
dominion and legislative authority over them. Purchase 
with such consent was the only mode then thought of for 
the acquisition by the general government of title to lands 
in the States. Since the adoption of the Constitution, this 
view has not generally prevailed. Such consent has not 
always been obtained, nor supposed necessary, for the 
purchase by the general government of lands within the 
States. ... The consent of the States to the purchase of 
lands within them for the special purposes named is, how- 
ever, essential under the Constitution to the transfer to the 
general government, with the title, of political jurisdiction 
and dominion. Where lands are acquired without such 
consent, the possession of the United States, unless some 
political jurisdiction be ceded to them in some other way, is 
simply that of an ordinary proprietor. 
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not a mere prohibition of State laws establishing or uphold- 
ing slavery, but an absolute declaration that slavery and 
involuntary servitude shall not exist in any part of the 


United States. 


PART V 


Limitations upon Legislative Govern- 
ment in the United States—Rights 
Guaranteed by the Constitution 
and its Amendments 
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inflaence may lead to danvernes combination. In the 
emergency of the times, an irnmmeriate public. investigation. 
according to law may not be possible; and yet, the peri of 
the couritry may be ton imminent to suffer such_persmms tos 
go at large. Unquestionably, there is then an exigency 
which dentands that the government . . . shouid-not be 
required to produce the persons arrested in answerto a writ 
of habeas corpus. The Constitution goes no further It 
does not say that after a writ of habeas corpus is denied a 
citizen, he shaft be trierf otherwise than by the courseof the 
common law; if it had intended that result. it was easy by 
the use of direct words to have accomplished wt. . . . 
But, it is insisted that the safety of the country in tine af 
war demands that this broad clarm for martial law shall be 
sustained. If this were true, it could he well sat that a 
country, preserved at the sacrifice of all the carttmal priv. 
ciples of liberty. is not worth the cost of preservation. 
Happily, itis notso. . . . If, in foreign invasion or civil 
war, the courts are actually closed, and it is then impossible 
to administer criminal justice according to law, then, on 
the theatre of active military operations, where war really 
prevails, there is a areessity to furnish a substitute for the 
civil authority, thus overthrown, to preserve the safety of 
the army and soricty; and as no power is left but the mili- 
tary, it is allewed to govern by martial rule until the laws 
can have their free eetirse. As necessity creates the rule, 
eu it limits its duration, for if the government is continued 
after the cuurts are reinstated, it is a gross usurpation of 
POW’, Mortial rule can never exist where the courts 
ATC CPt, and in the proper and unohstricted exercise of 
their jurisdiction. It is also confined to the locality of 
actual war. Recattse, during the late Rebellion it could 
have heen enforced in Virginian, where the national author. 
ity was overturned and the courts driven out, it does 
Hot follow that it should obtain in Indiana, where that 
authority was never digptted, and justice Was always 
afmriinistered. 
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No . . . Jiwect, tax shail be ined. untess in Proper 
lien to the Census or cnuweraties heres bejore asennad. 
Lo be token. | ur national banic systermr was estabinises 
in 1864, at the suggestion of Saimor r. Chasm. thes 
Seeretary of the Treasury, and atterwand Chiet Jussice 
of the Luited States. _flis pian was to crests a orarker 
for United States government bonds by tsamung. Federst. 
corporation charters to as many banks as wouid agree. 
tn: invest 4a iarge proportion of therr capiral in chose 
bonds. <The snemal inducement offered. was. the ex--. 
clasrve orivilege of ismmumg for cireniation Dank notes. 
ta be serurerl by zovernmment bonds deposstest with the 
Seeretary of the Treasry. This orivitege of. isemng 
notes was made exclusive by a section of the Nationa 
Bank iaw -vhich imnosed a orobibitive tax of ten per 
cent 100n ‘he tace value of bank notes issued by banks 
Mhich cid not cake ont oational charrers. 

The glan aras successful inevery way. <veryone was 
gatiefier]. everett -he oankers who continned to cdo busi- 
nece onder State charters. They arorested that be 
Notineal Rank Aet vas -micomstiturional Deeanse it 
lmsied a ‘‘dtrant”” cax aot aonortioned co the States 
mM orewection ‘9 4 national census Ir enumeration 
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“Nothing need be said to illustrate the importance 
of the prohibition of titles of nobility. This may truly 
be denominated the corner-stone of republican govern- 
ment; for so long as they are excluded, there can never 
be serious danger that the government will be any 
other than that of the people.”” The Federalist, 84. 


CHAPTER XV 


RIGHTS OF THE UNITED STATES AND ITS CITIZENS AGAINS? 
THE STATES 


Art. I., Sec. ro. No State shaif enter ints any Treaty, 
Alliance, or Confederation: grant Letters of Marques .and. 
Reprisal; coin Money; emit Bills of Credit; make. any 
Thing but gold and silver Coin a Tender in Payment: 
of Debts; pass ary Bilf of Attainder, ex post facta Law, 
or Law impafring the Obligation of Comtructs, or grant 
any Title of Nobility. 

Fourteenth Amendment, Sec. 1 (in part). No State: 
shall make or enforce any law whieh shall abridge the 
privileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty, 
or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection 
of the laws. 

Art. T., Sec. ro (continued). No State shail, withont 
the Consent of the Congress, lay any Impost or Duties 
on Imports or Exports, except what may be absointely 
necessary for executing it’s inspection Laws: and the 
net Produce of all Duties and Imposts, laid by any State 
on Imports or Exports, shall be for the Use of the Treas- 
ury of the United States; and aff such Laws shall be 
subject to the Revision and Controul of the Congress. 
No State shall, without the Consent of Congress, lay 
any Duty of Tonnage, keep Troops, or Shige of War ix 
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ioemace uny State cngagmg in war: without: the- vce: 
ot Lhe united States, miess.it wese actually invested bx 
enenues. The exception which is fomunsk im ail thie pr- 
habations is :ubstantiaily the same, viz:.''m case 1 
actual invasion or such immamesrs. danger-as: wold am 
acimnrt ot ielav,  ‘n sech case. it woukd uf-comrsee beers 
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That the free exercise and enjoyment of reigious profes- 
shall forever hereafter be allowed within this State to all 
mankind: Provided, however, that the liberty of conscieace 
hereby granted shall not be so construed as to excuse acts 
of icentinusness, or justify practises inconsistent with the 
peace and safety of his State. . . . That trial by jury; in 
all cases, tn which it hath heretofore been used in the Colony 
A New York, shafl be established and remains inviolate 
forever: And that no acts of attainder shall be passed by 
the legislature of this State, for crimes other than those 
enmmitted before the termination of the present war {the 
Revolution]; and that such acts shall not work corruption 
of tiood. And further, that the legislature of this State 
shall, at no time hereafter, institute any new court or courts, 
but such as shall proceed according to the course of the 
common law. 


The history of the adoption of the Bill of Rights as 
embodied in Amendments I-X was summed up by Jus- 
tice Harlan in his dissenting opinion in the case of 
Maxwell v:. Dow,' as follows: 


When the Constitution was adopted by the Convention of 
1787 and placed before the people for their acceptance or 
rejection, many wise statesmen whose patriotism no one 
then questioned or now questions earnestly objected to its 
acerutance yon the ground that it did not contain a Bill 
of Rivh‘s guarding the fundamental guaranties of life, 
liberty, in] property against the unwarranted exercise of 
wawcr iss the National Government. But the friends of the 
Cow iution, believing that the failure to accept it would 
dectray ail hope for permanent union among the people of 
the oriinal States, and following the advice of Washington 
who was the leader of the constitutional forces, met this 
abypection hy showing that when the Constitution had been 

1761, S. Pep., 581, 606. 
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a native of Massachusetts, was Advocate-Generai of the 
Crown at Boston, a legal position of great responsibility and 
honor; but he was so wrought up at the outrage which kad 
been committed bv the arrests under these warrants that 
he resigned his office, and, though offered a most remunera- 
tive fee if he would take charge ot the defense. he said: “In 
such a cause as this [ despise a fee.’’ ite then acted as one 
of the counsel in resisting the arrests. He sooke for tive 
nours. and it is doubtful if anv legal areument ever rade on 
this continent produced a more rcrofound or tasting im- 
pression. He set fire to a torch which is still burmmg, and 
which will continue to burn. tor in that masterfrl erfort ke 
impressed upon the American heart the creat lesson of 
resistance to tyranny and outrage. .\s the result of the 


trial the writs were never :fterwards served by ‘udictal 
sanction. This tral occurred cthirtv --ears before the 
[Fourth] amendment . . was adopted. but its adoption 


was largely due to the onposition tothe Writs of Assistance, 
and the powerful influence of the sneech of Otis.—Watson 
on the Constitution, \i., (415. 


The risht af the oenble to je secure . . . igatnst 
unreasonahle .earches und seizures. «hall sot be vrolazed. 


Fifth Amendment ‘Part of). No person shall be 
compelled in any Criminal Case to be a witness 
against himself. 

The preaninag cf ‘he immunities stated in these extracts 
mas evelainerd aft lenvth oy justice Bradlev in nis opm- 
ap he spent oyce of Boyd os. United States.’ a pro- 
ceeding onder one reyenie laws of the United States 
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chiert to unauthorized methods... 

inn which the citizen holds to-the pablio—- 
ainichment for public wrontey; the fees 

+ eseential to the protection of one whose:. 
invalved in a prosecution for felony, that. ~ 
“Le personally present at the trial. that is, at every—- 
stuce of the ¢rial when his substentiat rights may be affeeted::. 
by ihe orocerdings against him. If he be deprived-of: 
life o liberty without being so preserft, sucWt deprivation: 
would he without that due process-of law‘réqained ty the :: 


Cor -titnti 


‘o person shall he. . . deprived of . Liberte: 
without due process of law: “It is andoubeedtyc 
tri," said Justice Field in his oninien in the caseof 
77s. Christensen,’ “chat it is the right of every” 
on of the United States to purcne anv lawénl trade 
ach restrictions as are impose upon 
menage. sex and condition. But the: 
ment of all rights «are subject 
onditions as may he Jeemed by 
7 of the countre eseential to the 
good order, and mordiie of the 
teelf che ureatest of all 
tricted license to wet cenording td 
y freedagh fram restraimt uncer 
ache equal enjegment of the same 
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ious crime.” ete. Thsteatt of contain tant fosmcats 
t. and saying that 110 persott shall Be-deorieminé. - 
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sanctioned by lone nractice in cases of felony and with 
respect to some crimes, where particular words must be 
used. and no other words, however svnonymous they mav 
seem. can he substituted. Bint in all cases the offence must 
be set forth with clearness, and all necessarv certainty. to 
anprise the accused of the crime with which he stands 
charced. 


In all criminal prosecutions, the accused shall enjov 
thericht . . . to he confronted with the witnesses against 
him. Tevidence of what some one else has said against 
a verson on trial on a charge of crime cannot fe heard 
in + Federal court. For examole. in the case of Untted 
States vs. Angell,’ a number of New Hampshire tarmers 
onee had clubbed together to huy a barrel of rum “‘to 
get through the haying season.’" The man who had 
divided it up among the purchasers was indicted in the 
United States Court for <elling liquor without a Federal 
license, In the cource of his trial. the detendant otfered 
ta orace .tatemoente which had heen made hy 1 witness 
atthe opeliminan: “nering before the magistrate. Then 
ne. Meet rhage chis videnre Fe received instead of ~he 
arnt fimans of she -ctrness himself, because the latter 
pr h e | tha state ond could nat oe rought co “ourt. 
[te wee cefesend oo allow secstimony of “his kind to be 
ber tas cha sey which found che lefendant -nuiity 
he cess weted - snan ‘then made a motion ‘hat: he verdict 
tro et ctefe oa he cepnand shat his offer of testimony 


hom cen cemacayerly cmerted, Pustrict Judge Ciark, 
ote cy na hie metian onglained the night of an accused 


yor on ta ie canfrontad oth che witnesses against him: 


j 8 Ne -hayb Ahn Sate onget ha held to he that when che 
haan met ya orodueced, or iis testimony can- 


Ld 


Fi TM Ynedl Peiworsee, 34. 


a ee ® \- 
poa 
sat « 
[oe | : Ld 
1 . 7 Oo 
, Ex wher ag 2% 
toa > 
° oe 
mote 
20. ‘ 
tlie er 
fo -ei, 
U 
§. wie 
ea 
i] : rif 
. » a 
@ua see: . 


—_ 
wv wee 
" ps « - meee 
-— 2. -—_-— = -_ 
so . . | on 
—" Cd 
a ihr tot Diet eed 
ne - Lhd = . 
- ~~ - 
rT »> - - = 
ae -._ _ 
- we 8 ee oe 
= |. . -—_" 
a . ee 
cd ’ oe eo | 
A ee wbaea " 
—_=—y™ haat ae 
e wo tt 
vu waemms 0 
eg oe a 
oa 
_— a oad 
- "Na. 
-_ 1am 
eee “Ye 
s. * 78 se, 
oF 2 =aa 
e - “ee »_.@ 
nL) ee 
1 o me * we 
- "wre - °° 
e a - ore ww 
ens - 
Pe dad 
°* sa 
a. Le 
i u: 


MO ANKE EO nr 


Affflicce + yee - Apter a -everteninte Ee RE 


Whe 7p ah ve men fiman® omens: sa 
Gf OR OL ge A te pete els te ok rete 
Fe a a a a 


Mit fonpou tp tba: table bce taspeme of ne merited 


Oe ae fae 0 oe mmnerny  see mcatiog: 
MS tte RA mn pom ie we ge tae 
AV fam tetl @ rdete 6 ne “eived ster ating 
Wty ppidarhatarrheac¥ secdpanintheacsaec£ 
ee nt ane he MteteA cots has. 
AV piwink Ve nate A eg ne hich ae wey sted 
Os wey fa Bh: 





Ste he Fee GR serene sen neering 








we ce pp en Fe ee tah he et 
he a a 

th 6 te mel bin dior eine te sntn an 
Cn Neen et he yee in pid hese 
pee pte Y ma oie 





A 


tees 


hae thie ng 


Hafner, Aendadmany = Warddaghya sell thall ant he 
PAGED AM Atbdnnbta fina WYRAA, NOW seal and 
teat winewnana ihe dad, 





Pee te PAM Ag Mebane ys tat atid Snes, and 





veto PEAT feat bite nes geal RAAAAA “Heng, 
fo te barely Matey jlo fool stat all Shee 

ore te Ba aleeis in Handled ber nae Sine gregzese, 
Fvtine Phiten mb td initing Whee whee wall 
ttt Ah nt she petttnedinbtrte whieh were Ine 


Het Tb bate Phat conte ntti well eeaedactod jaile 
Hod sn it Hraddenain porygde Aen whole, law: 


eh LG Megat (ad 


296 «=~ AMPRICAN: PLAN OF GOVERIRABIEN 


opintort thet trpow the evirlerem the troistntanettt Mara task 
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States of the nite States." The Pifteenth Amend- 
ment by ziving the “Penpfe of the United States” 
political sights, which may not he dente? or shriived 
by the United States or by any State. practically created 
a new supreme political body under the Constitution. 
The Fifteenth Amendment was adoptet in 1870 to 
prevent the Southern States from enacting laws which 
would have barred from the privileges of citizenship 
the colered ‘‘People of the Unitet States” -vho had 
been slaves. ‘‘It does not confer the right of suffrage 
on any one. It merely invests citizens of the United 
States with the constitutional right to exemption from 
discrimination in the «njorment of the electoraf fran- 
chice on account of race eetoe ar oreviane eondition of 
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hore citizens who have been reoistered 
ae welection have a right to vote. This 
' only a voy of preventing cleetion frands, 
is called the “grandfather” clause has been 
tod in rome States in order to prevent illiterate 
people from voting, without at the same time 
illiterate white citizens. For example, in 1908, 
Pol Harris, oh 11S. Rep, b3g. 
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Executive Government in the 
United States 
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and maintain, are henceforth not to be considers} as: 
subjects for future colonization by any European powers:! 


He shall nominate, and by and-with the: Advice :and- 
Consent of the Senate, shalb appoint. Ansbassadors, 
. . « Judges of the supreme Court, and-all- other-Oiiicers - 
of the United States, whose Appointments ure not herein: 
otherwise provided for. ‘To what purpose:then:require- 
the co-operation of the Senate -in the: apppintitent ‘of : 
public officers?” asked Hamilton: in: The: Federalist? 
“T answer that the necessity of their: conburrencve would_ 
have a powerful, though, in general,.a-silent operation. 
It would be an excellent cheek upon.a-spirtt of favoritism 
in the President, and would tend-greatty to nrevent ihe: 
appointment of unfit characters from state rewire. 
from family connection, from personal attachntont, or 
from a view to popularity. In addition io 
would be an efficacious source of stability : 
ministration."” 

Who are “officers of the United States?” '' An office, 
said Justice Miller of the Supreme Court in che case of 
U.S. vs. Harkoell, "is a public station, ot -mployment, 
conferred by the appointment “f -overnment. The 
term embraces the ideasof tenure, aration, cmolument, 
duties. TInless a person in ‘he service. of he zovern- 
ment holds his place Sy virtue of an appoint. 
ment ivy ‘he President, or of one of the courts of justice, 
or heads of department, he is not... an officer of 
the Linited States." 

‘The Supreme Gourt declared that the power to 
appoint officers includes, hy necessary implication of 
law, the power to remove. This looks like amending 


*Moare's American Hplemecy, p. 148. + No. 73. 
‘th Mallace’s Rep., 385, 393 
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The President, because he has these orders, has. some 
control over the legislative body, although he: has no 
direct legislative power. Being so instructed, he ex- 
tends to the diplomatic representatives of other nations 
the formal recognition without which they could not act; 
yet the power of the Senate to a controlling voice mall 
negotiations with diplomatists is not modified or 
changed. It is the President’s duty to enforce: obedi- 
ence to the laws of the nation by executing the man- 
dates and orders of the courts; but this duty does not 
add to, or take away from, his power ‘as supreme com- 
mander of the army and navy. The war powers of the 
Congress are not modified in any particular by the Presi- 
dent’s obligation to keep the peace. 

He skall from tome to time geve to the Congress Informa- 
tion of the State of the Union, and recommend. to thetr 
Consideration suck Measures as he shall judge necessary 
and expedient. Our earlier Presidents thought they had. 
performed their whole duty when they had told the 
Senators and Representatives what they ought to know 
about the state of the nation and what they ought to co 
about it. That rule no longer governs. The President 
now can soeak his mind, if he chooses, in one of the 
40,000-word addresses to the world which President 
Roosevelt used to send to the Congress to be read by 
relays of clerks to rows of emptv benches at the joint 
session, and afterward read religiously by the bulk of 
the penole in their homes. He can, like President Wil- 
son, sead in person short, pithy, eloquent addresses, 
worthy of ranking as classics. President Washington 
and she elder Adams, who were naturally stately and 
ceremonions, made set speeches, perhaps because thev 
liked to deliver the President's message to Congress in 
the manner of an English King’s speech from the throne. 
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son on his impeachment trial asserted that by law he was 
incapable of doing wrong, or that, if done, it could not, as 
in the case of the King, be imputed to him, but must be laid 
to the charge of the ministers who advised him. It is to be 
observed that the English maxim does not declare that the 
government, or those who administer it, can do no wrong; 
for it is a part of the principle itself that wrong may be done 
by the governing power, for which the ministry, for the 
time being, is held responsible; and the ministers personally, 
like our President, may be impeached; or if the wrong 
amounts to a crime, they may be indicted and tried at law 
for the offense. We do not understand that either in refer- 
ence to the government of the United States, or of the 
several States, or of any of their officers, the English maxim 
has an existence in this country. 


PART VII 


Judicial Government in the United States 
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cised by means of courts. <A court is an instrumen- 
tality of government. It is a creation of the law, and 
in some respects it is an imagmary thing, that exists 
only in legal contemplation, very similar to a corpora~ 
tion. A time when, a place where, and the persons 
by whom judicial functions are to be exercised, are 
essential to complete the idea of a court. It is inits 
organized aspect, with all these constituent elements of 
time, place, and officers, that it completes the idea of a 
court in the general legal acceptance of the term.” 

A “supreme court’’ contains another idea. ‘The 
word ‘ supreme means highest in the sense of final or 
last resort,” said Judge Dent of the Supreme Court 
of West Virginia in the case of Koonce vs. Doolsttle.* 
“Here all litigation must end, and when this court has 
once finally determined a question it has no power to 
reopen it."" The supreme courts of States are courts of 
last resort in all matters reserved to the States; the 
Supreme Court of the United States is the final author- 
ity in all federal matters. 

The judicial power of the United States is something 
which must be reckoned with, because the courts of the 
United States can and will summon ail the civil officers 
and the whole military power of the People of the United 
States for the enforcement of their orders and mandates. 
For example, within twenty years after the Constitution 
had been adopted, Pennsylvania was taught in a very 
masterly way that the whole power of the richest and 
perhaps most powerful State in the Union would have to 
yield before the simple command of the Supreme Court 
of the United States. 

This lesson was given by a decree in the case of Unsted 
States vs. Peters,? in which United States District 


«48 West Va. Rep., 592. * 3 Dallas’ Rep., 135. 
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action is yoid with respect to nersons who are strangery,-- 
to its oroeeedines, are oronositions established by mrt. 
titudes of authorities. ” 

Tne judicial Power shall extend to ai Cases... 
[and Contronersies. The word “rases” in this Clans _ 
of the Constitutior refers tn the nature or subjert- mart... 
ter .f litigation ‘which mav he acindicated in the Feders} 
eourt:: and the word “-ontroversies" 1s used Wwherper 
sons or sarties are =nokerr of 1s the nersomsor parries 
arrayed against each other. [n lis oniniom mrthecase es 
King as. McLean Asvlum.* Ciremt Judge Putman sani: 


The appellees rely on a sunnosed distinction betwee the 
use of the word “cases” and the word “controversies” in 
the section of the Constitution defining the federat tadicial 
power. That section used the word “cases” in the first 
three clauses, namely, “cases 'n ‘aw and equtty.”’ 
under :he Constitution ind the laws and treaties af the. 
United States, “‘:ases affecting ambassadors. other prbtic 
ministers and consuls.” acd “ cases of admiraity and mari- 
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exercised in that class of actions. It would not import— 
that they were tn decide questions of fact. because such was 
not the judicial power in such actions. 

Under the old equity system. the chancellor might at. 
any time refer questions of fact to a jury, but it was merely 
to inform his conscience. He mieht. if he saw fit. disregard- 
their verdict, and take it upon himself to dispose of the 
questions of fact absofutely, as he could have-done in the: 
first instance. 


The judicial Power shalt extend to. ail Cases . . . 
arising under this Constitation. [and] the Laws of theUntted. 
States. A case under the Constitution of the United 
States arises when a State makes a law which the Con- 
jen forbids, In the cace of Dartmouth College vs. 
hich already has been told, 
Yefqra the Snpreme Conrt was whether 
ion of the United States arose 
“v lfamnshire nassed a law which 
of a contract contamed in the 
r ing -lenrse the Third so Dart- 
Chief justice Marshall said: 
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In the same instrument they have 
“that the Juicial porwer shall extend to all cases 
y arising under the Constitution.” Gn the 
feMts Coeet, then, is imposed the high and solemn. 
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A case under the Constitution also arises wheneve- 
Congress makes a law which it has no conscmuaons 
power to enact. 

John Marshall, Chief Justice of the United States 
from 1801 to 1835, explained im his opmion m the case af 
Martrury vs. Madison,‘ just how the courts of the 
United States must deal with an unconstitutional 
national law. He said: 

If an act of the legislature [Congress] repugnant to the 
Constitution, is void, does it, notwithstanding its invalidity 


* 16 Peters’ Rep., 435. *7 Howard’s Rep., 383. 
® 223 U. &. Rep., 186. «x Cennch’s Rep., 139. 
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bind the courts, and oblige them to ove it sfeée?: Orin 
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that all grants of Jand made by the King of Spain 
before January 24, 1818, should be ratified and con- 

firmed to the persons in possession. Chief Justice 

Marshall, referring to the provisions of the treaty of 

1803, by which France had ceded Louisiana to the 
United States, explained that the confirming of such a 

land grant under the provisions of a treaty was an act 

which only the legislature could perform. He. said: 


Our Constitution declares a treaty to be the law of the 
land. It is, consequently, to be regarded in courts of justice 
as equivalent to an act of the legislature, whenever it 
operates of itself without the aid of any legislative provision. 
But when the terms of the stipulation import a contract, 
when either of the parties engages to perform a particular 
act, the treaty addresses itself to the political, not the 
judicial department; and the legislature must execute the 
contract before it can become a rule for the court. 


In the Head Money Cases,* the Supreme Court passed 
upon cuestions in which the Cunard Line and a firm 
of steamship agents doing business in New York City 
were interested. The claim set up was that the na- 
tional law imposing a tax upon immigrants of fifty 
cents a head, to be paid by the company which brought 
them, was inconsistent with the provisions of our 
treaties with the nations from which the immigrants 
came. Jvistice Miller said: 


A treaty is primarily a compact between independent 
nations. It depends for the enforcement of its provisions 
on the interest and the honor of the governments which are 
parties to it. If these fail, its infraction becomes the sub- 
ject of international negotiations and reclamations, so far 
as the injured party chooses to seek redress, which may in 


"112 U.S. Rep., 580. 
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Our Constitution makes it impossible to drag per- 
sons accused of national crimes from one end of the 
country to the other for their trials. 

In the case of In re Rosdeitscher,* the defendant had 
heen arrested in Virginia upon a warrant which charged. 
him with having passed a counterfeit twenty-dollar 
United States bank bill at Chester, Pennsylvania. The 
warrant. of arrest had been issued by a commissioner of 
the United States Circuit Court of Virginia instead of by 
the United States court of Pennsylvania. Rosdeitscher 
hnd petitioned for release from arrest on the ground that 
an officer of the Federal court in Virginia had had no 
tight to issue the warrant for his arrest for a crime 


' 170 U.S. Rep., 343- * 33 Federal Reporter, 657. 


be discharged from custody, gave the following defi- 
nition of ‘treason by levying war”: 


“Treason against the United States, shall consist only in 
levying war against them, or in adhering to their enemies, 
giving them aid and comfort.” To constitute that specific 
crime for which the prisoners now before the court have been. 
committed, war must be actually levied against the United 
States. However flagitious may be the crime of conspiring 
to subvert by force the government of our country, such 
conspiracy is not treason. To conspire to levy war, and 
actually to levy war, are distinct offenses. The first must 
be brought into open action by the assemblage of men fora 
purpose treasonable in itself, or the fact of levying war can- 
not have been committed. . . . If war be actually 
levied, that is, if a body of men be actually assembled for the 





isla aeeteloed Coals oF Ch URS iEnATT 

Le FPOSeENCA ous: arte. vhere cresenen -. -asassart. 
enw art ot Une overt act anah u@ cosifsely creed ly 
my  LMaGeS 7) TPSUIMGiVve -widenecs. "a wens 27 OL 
wail, UPeaence hav wacanmiactiredt or octeerad. cw). ator 
oP OShalaon and ome Aw  OMMOUTSTIeAh ace Te 
Hat fo ofesenern anc oerome cart of bea overt ict ten 
ela ot Red braha 2 eS TSG a gat? sam cea haosteorze 
aoe coniechurac oro steered ogm ata. oe lene 
ny Pee eT ry eT “ya “ues A IGE * wv et 7 he 
secant. oak Ue oawisvudinad -7¢8 verdant lam oT 
soo ares. of Goefemens oot ob weasemins. ue act Tat ve 
mone ba I Liege aT bie “het  STMIIMTLEns 

eet Z ght Mitpan ob Peete . mvume epi ted 
Sam nate Una Gt ow cusect veneurcd f= usemiie 
hod Wane of Gtiyartatet oot oviewnmers os oF cessemines 
the fart igeni conush Je stove os oom ontnesses anit must 
Man hey oOtataeteed oombtiin oa istrict. of t ce wad 
thao tue advange of Urocorament of orrasan 5 1 cesrer 


Prose ae teeth, Vial ean SAOALy Over Ue Travers] 


a? 


Sle Tanner 


peepnceed tag have atest, “he answer Ghich vail samedi 
; Foye! cake iRecnt of orev a aet will aen 
; a bone TUE eran ot owe sen 
Lo, . “yn Pen rch ath a uate: When ota 
' Pepe Pye 8 gr Nighi CRAPUITEaN ONG, 
Poa ty fatter. cr hentafer So car tenes a0” 
ree boar foodooat Treqom acetals coe oreiei oo Ta 
my - fot reed Shans faigees., PON Aue SATO ot 
ee 0 ee Ba a crofton 
Piegoe Cp eee fore tefremamsn rem Wallin ct ce 
ee oe trea bie! oie ey ae: i ie i 
ee Oe ve "ty Me a 2 ara Tid 
yee cae oF Mr The town Cg see aces soe 
oat ; “ rn EOS Thitiest os wiles, + ae! 
en Ce in Mant the Wsetes. 
a NN aS. 


406 AMERICAN PLAN OF GOVERNMERT 


which the condenmed traitor was dragged. to the gai_ 

lows, hung up by the neck, and cut down whike-stik | 
alive, his entrails takerr ont and burned, his hengd:ont- 
off, and his body divided mto four quarters..and- by © 
which the traitor’s property of everv kind was farferted_ 
to the king, so that his innocent family sutfered-with- 

him. Until 1862, the mimshment of treason in this: 
country had been Jeath 5v hanging. Them at Pres 

dent Lincoln’s sugzestion. the courts were anthorizest. 

to impose either the death venalty or imortsomment at 

hard labor for aot less than five vears. a ine.of not less 

than $19,000, and !oss of -anaerty to hold. any public. 

office under he national vovernment. 

In the case of Broelow vs. Forvest.* decidect in riée, 
the justices were asker to construe an act of Congress. 
which authorized the serzure and contiseation of the 
proper! of those who hact adhered to the Contederary. 
Under this law, a tract of fand in Virginia belonging to 
French Poercst, an offeer in the Confederate navy, 
Rat ee ee foe re Pot cold er seer cr eourt. Mr. 


Pores cet Type 2 e+ and ois son. Douglas Forrest, 


had oorwghe flr action ta cenower the land from the 
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an Vast ant: ueen defeated. Justice Strong, in his 


spin sn ieee, said 


“y nee ros Phe {', 249. 


reeihiet sew sect ‘er COTA ATT. -~ 


Ler AI beet ino, eerie: ~ 


taf one inet se tes Oneal. memes: 
1059 Mt ORE He Ne Si ANE Sis Rakinltietieeee 


Na Siw, 


iets Congiitt Ril te es IES OS eere 


tt 


. ; Ap on Ce " $5 ahs yr tthe Grupa 
ior perenne At oboe IEE TE: ARMREO - .: x Btih digas: - 


nd bes nite Voge One CH cies cores < 
A AD 


aS” 


om tt 1 Sats sedge 5. AS08,:idb sneer 


PY 2oe aig pont Carte iah ince rmne yen tots es brett sige - 


. “s 
a. "uo 
. 
7 


eo. 


os . 
= wae, te” 


ae 


- 
_— 
. 


‘,. 
é 
» 
e 

’ s 

eve 
ae « 

/ ° 
' 
An. 


+ aot t ohh ra 
ive Poo ele. abe." SD Been! ME OSS: 
Men PN . atte a nigtghe x ADbEMET) 17 “bie ere 


2 * ee 


- a7 orf, 


» f oad 


° pteh 6 eb6. get i .e & 


vm pnced. ges WIA: ‘ 
- ‘ya oy hee ost KE Om 7 Wai 7 4° pert LITHO me a OnE so 


‘semepoleftsccvineisy. | TET. 


., eer a e palbewisS ser tt -ape ts diel: gieetrse-- 
645 i VP ised Bt oe aan: 
Liat. mip «onleet ghee (8 “bile sopeee Coon: 


. & 29rner-temcenr c - 


etree!” lo iieens . conpens- 


gees et lus comers 
seU coat. Ei: ae ge te 
Te ct 19 <n 2 


erie 2 05-2 — Con ot 


wetpbetis “Uert Gs Tis 
rr 


x 
=. 


adoote srsmpenr -~ winr: 


pt pe eee Ray. get. ey em 
Ase cue one Oe eit Of meager = 
proche mite Dae, Nye cesar 
cf eA Ades Lege mg ice cae 
tee pete Deedatkens. sf toe Lamers 


"AAJ ve Ng, cpg, 
e 


PART VIII 
The Federal Compact 
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2 York gentlemen were called upon to defend 
Ives in the Court of General Sessions of the 
upon a charge of treason against the State of 
ork, committed by furnishing provisions to the 
lip of war Bulwark. The court ruled that this 

5 treason against the United States and not against 
the State of New York, but indicated in the course 
opinion that there was such a crime as treason 
aynivet a State. The court said: 











For there can he no dott but such a state of things 
. as that treason against the people of this 
«might be committed. This might be, by an open and 
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De deuideu was whevuer Wie UnueU OLaLes Tetalmed any 
right or title to the soil under the navigable waters 
of Alabama after the admission of that State on 
December 14, 1819. He said: 


When Alabama was admitted into the Union, on an equal 
footing with the original States, she succeeded to all the 
rights of sovereignty, jurisdiction, and eminent domain 
which Georgia possessed at the date of the cession, except 
so far as this right was diminished by the public lands 
remaining in the possession and under the control of the 
United States, for the temporary purposes provided for 
in the deed of cession and the legislative acts connected 
with it. Nothing remained to the United States, according 
to the terms of the agreement, but the public lands. 

+ 3 Howard's Rep., 212. 
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THE FEDERAL COMPACT 449 


when catined by the Legislatures of three fourths of 
lit) vevercl States, or by Conventions in three fourths 
ii..icef, aS tie one or the other Mode of Ratification 
2.:y be proposed by the Congress; Provided that no 
Av seiinent which may be made prior to the Year One 
theussud eieht hundred and eight shall in any Manner 
ali ict the first and fourth Clauses in the Ninth Section 
oi the first Article; and that no State, without its 
Cunreni, shall be deprived of its equal Suffrage in the 
Senate. 


i.e reversionary clause in the title deed of power 
led the Constitution of the United States, is the Fifth 
Avcicle, which states the way and manner in which the 
People of the United States may resume their supreme 
powers in order to amend or change the rights and 
powers of the general government. 

“The term reversion,”’ said Judge Porter of the 
New York Court of Appeals in the opinion in the case of 
Clute cvs. NL. VOC. 1. R. R. Co.," “signifies a return to 
a pre-existing or furmer state or place.” 

The government of the United States differs from all 
other political systems, past or present, in this: that by 
the reversionary clause giving the power of amendment 
the People of the United States keep the supreme power 
in their own hands. Under the political system which 
had prevailed in England prior to the Puritan Revolu- 
tion, supremacy of power had vested in the king. In the 
Ship Money Case against John Hampden, tried in the 
Exchequer Chamber in 1637, twelve judges united in 
deciding that ‘‘no statute [of parliament] can bar the 
king of his regality; that statutes taking away his royal 
power in the defence of his kingdom are void; and that 

+120 N. Y. Rep., 267, 272. 
29 
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the act of July 11, 1868, which had been enacted 
three weeks before the adoption of the Fourteenth 
Amendment. 

On May 13, 1884, Congress passed an act requiring 
all persons in the civil, military, or naval service of the 
United States, except the President, whose oath of 
office is prescribed in the Constitution (Art. IT., Sec. 1, 
Subd. 7), to take the oath of loyalty prescribed by 
the act of 1868, known usually as Section 1757 of the 
Revised Statutes of the United States. 


Art. VII. The Ratification of the Conventions of 
nine States, shall be sufficient for the Establishment 
of this Constitution between the States so ratifying 
the Same. 
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